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1. Claims 1-23 are pending. Claims 1,14 and 23 have been amended. The Final 
action is appropriate. 

2. This application claimed benefit of 60/241 ,450 filed 10/17/2000. 

Response to Arguments 

3. Applicant's arguments filed 5/02/06 with respect to claim 1-23 have been 
considered but are moot in view of the new ground(s) of rejection. 

Double Patenting 

4. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington f 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claim 1-23 are provisionally rejected on the ground of nonstatutory double 
patenting over claims 1-22 of copending Application No. 09/923,924. This is a 
provisional double patenting rejection since the conflicting claims have not yet been 



patented. 
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The subject matter claimed in the instant application is fully disclosed in the 

referenced copending application and would be covered by any patent granted on that 

copending application since the referenced copending application and the instant 

application are claiming common subject matter, as follows: 

('924) 1 . A method of routing a data flow traversing one or more routers in an 
internetwork, wherein the one or more routers are coupled to a plurality of service 
provider access links, the method comprising: 

determining a prefix (i.e.: preseleted information) for the data flow; 
calculating a plurality of performance scores for the plurality of service provider access 
links, each of the plurality of performance scores indicating performance of a route from 
a router of the one or more routers to the prefix via a distinct service provider access 
link from the plurality of service provider access links; 

detecting a current service provider access link for the prefix, the current service 
provider access link corresponding to a current route to the prefix specified by a routing 
protocol, the current service provider access link having a performance score from the 
plurality of service provider access links; and 

selecting a new service provider access link from the plurality of service provider 
access links for routing the data flow to the prefix, wherein the new server provider 
access link has a performance score from the plurality of performance scores superior 
to the performance score for the current service provider access link. 

5. (Application) 1 . A communications back-channel (i.e.: back end), for coordinating 
routing decisions, the communications back channel comprising: 
a plurality of networking devices; 

a plurality of routing intelligence units (i.e.: intelligent disk systems), wherein each 
of the plurality of the plurality of routing intelligence units includes software for 
controlling a distinct subset of the plurality of networking devices (i.e: configure or 
calculate the prefix via a distinct service provider; detecting the current service link for 
prefix specified by router configuration), each of the plurality of routing intelligence units 
further including: 

one processes for controlling the distinct subset of networking devices; and 
one coordination processes for generating and directly exchanging routing 
performance information with the plurality of routing intelligence units (i.e.: selecting a 
new service provider access link from the plurality of service provider access links for 
routing the data flow to the prefix) 
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Furthermore, there is no apparent reason why applicant would be prevented from 
presenting claims corresponding to those of the instant application in the other 
copending application. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 

Claims 1-13 are rejected under 35 U.S.C. 102(e) as anticipated by Ahuja et al 
[Ahuja, 6,981,055 B1]. 

6. As per claim 1 , Ahuja discloses A communications back-channel (i.e.: back end), 
for coordinating routing decisions, the communications back channel comprising: 
a plurality of networking devices [Ahuja, clusters, col 6 lines 39-56; routers, 
switches, Fig 18]; 

a plurality of routing intelligence units (i.e.: intelligent disk systems), wherein each 
of the plurality of the plurality of routing intelligence units includes software for 
controlling a distinct subset of the plurality of networking devices [Ahuja, routers, 
switches, Fig 18; the routing optimization components, col 19 line 35-col 20 line 25], 
each of the plurality of routing intelligence units further including: 



Application/Control Number: 09/960,623 Page 5 

Art Unit: 2142 

one processes for controlling the distinct subset of networking devices [Ahuja, 
subsystem, col 17 lines 1-30]; and 

one coordination processes for generating and directly exchanging routing 
performance information with the plurality of routing intelligence units [Ahuja, traffic 
exchanges between the NSPs, col 18 lines 10-26; propagate the routes directly, col 18 
line 51], 

7. As per claim 2, Ahuja discloses the one or more processes for controlling the 
distinct subset of networking devices are Border Gateway Protocol (BGP) sessions 
[Ahuja, BGP, Fig 2]. 

8. As per claim 3, Ahuja discloses each of the routing intelligence units is a route- 
reflector client [Ahuja, a route reflector, col 17 lines 9-37]. 

9. As per claim 4, Ahuja discloses each of the distinct subset of networking devices 
is a route reflector to the route reflector client [Ahuja, a route reflector, col 17 lines 9-37], 

10. As per claim 5, Ahuja discloses the one or more coordination process in each of 
the routing intelligence units includes BGP sessions [Ahuja, BGP, Fig 2]. 

11. As per claim 6, Ahuja discloses the BGP sessions in the one or more 
coordination processes of each of the routing intelligence units includes: at least one 
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BGP process; and at least one BGP stack, such that the at least one BGP stack 
exchanges routing performance information between the routing intelligence unit and 
the at least one BGP process, and the at least one BGP process exchanges routing 
performance information with the plurality of routing intelligence units [Ahuja, BGP 
format and policy, col 18 lines 27-67; performance table, col 5 line 27]. 

12. As per claim 7, Ahuja discloses the at least one BGP stack is a route reflector 
client, and the at least one BGP process is a route reflector [Ahuja, a route reflector, col 
17 lines 9-37], 

13. As per claim 8, Ahuja discloses the routing performance information includes 
local path performance characteristics [Ahuja, performance monitor and measurements, 
col 6 lines 12-col 7 line 13]. 

14. As per claim 9, Ahuja discloses the routing performance information includes 
performance scores for routes [Ahuja, monitoring performance and other 
characteristics, col 8 lines 42-63], 

15. As per claim 10, Ahuja discloses the performance scores are exchanged via a 
Local Preference field [Ahuja, exchange the path or routing information or parameters 
between Border Gateways, col 1 line 63-col 2 line 10]. 



Application/Control Number: 09/960,623 Page 7 

Art Unit: 2142 

1 6. As per claim 1 1 , Ahuja discloses a plurality of communication links directly 
coupling the plurality of routing intelligence units [Ahuja, directly connected, col 12 lines 
49-60], wherein the plurality of communication links are dedicated exclusively for 
exchanging routing performance information between the plurality of routing intelligence 
units [Ahuja, shared topology, col 9 lines 39-62], 

17. As per claim 12, Ahuja discloses the plurality of communication links are at least 
partially comprised of physical links between the plurality of routing intelligence units 
[Ahuja, weight each performance measurement and the unmeasured performance, col 
9 lines 1-18]. 

18. As per claim 13, Ahuja discloses the plurality of communication links are at least 
partially comprised of logical links between the plurality of routing intelligence units 
[Ahuja, BGP can be logically tied to each core router, col 18 lines 40-55]. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 14-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Ahuja et al [Ahuja, 6,981 ,055 B1] in view of Masey [20010026537 A1]. 
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19. As per claim 14, Ahuja discloses A method of exchanging routing performance 
information amongst a plurality of decision makers (i.e.: routers), each decision maker 
controlling a distinct subset of a plurality of routers, wherein the plurality of decision 
makers are in communication via a network (i.e.: a mesh) dedicated to exchanging 
routing performance information , the method comprising: 

asserting a first plurality of preferred routes for a first plurality of prefixes to the 
subset of routers [Ahuja, the BGP, Fig 2; performance inference using prefixes to 
measure the number of subnetworks, col 7 lines 15-35]; 

concurrent with the asserting the first plurality of preferred routes [Ahuja, parallel 
or concurrent asserting the first plurality of preferred routes, col 16 lines 37-54], sending 
a plurality of local performance scores generated from performance measurements for 
the first plurality of routes to the plurality of decision makers via the network (i.e. mesh). 

However Ahuja does not explicitly detail the network as a mesh; 

In the same endeavor, Masey discloses a system and method for an intelligent 
routing and switching scheme utilize a routing protocol exemplified by BGP to exchange 
routing information between distinct ISPs [Masey 0065] including a mesh configuration 
to communicate directly with every other node in the network [Masey, 0004] 

Therefore it would have been obvious to an ordinary skill in the art at the time the 
invention was made to incorporate the routing between the plurality of parallel 
processing nodes via a mesh network as taught by Masey into the Ahuja's apparatus in 
order to utilize the routing process. 
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Doing so would optimize network resource location and provide the updated 
routing information to direct traffic over Internet. 

20. As per claim 1 5, Ahuja-Masey disclose receiving a second plurality of routes for a 
second plurality of prefixes via the dedicated mesh [Ahuja, prefixes, col 7 lines 15-35]. 

21. As per claims 16,18 Ahuja-Masey disclose receiving a plurality of performance 
scores for the second plurality of routes [Ahuja, performance and other characteristics, 
col 8 lines 42-63]. 

22. As per claim 17, Ahuja-Masey disclose the plurality of performance scores are 
included in one or more Local Preferences fields in a BGP feed [Ahuja, performance 
and other characteristics, col 8 lines 42-63]. 

23. As per claim 19, Ahuja-Masey disclose the asserting the first plurality of preferred 
routes is performed via a BGP feed to the subset of routers [Ahuja, the BGP, Fig 2; 
performance inference using prefixes to measure the number of subnetworks, col 7 
lines 15-35]. 

24. As per claim 20, Ahuja-Masey disclose the plurality of local performance scores 
are sent via a BGP feed to the dedicated mesh [Masey, a mesh configuration to 
communicate directly with every other node in the network, 0004]. 



Application/Control Number: 09/960,623 



Art Unit: 2142 



Page 10 



25. As per claim 21 , Ahuja-Masey disclose the plurality of communication links are at 
least partially comprised of physical links between the plurality of routing intelligence 
units [Masey, a mesh configuration to communicate directly with every other node in the 
network, 0004]. 

26. As per claim 22, Ahuja-Masey disclose the plurality of communication links are at 
least partially comprised of logical links between the plurality of routing intelligence units 
[Ahuja, BGP can be logically tied to each core router, col 18 lines 40-55]. 

27. As per claim 23, Ahuja-Masey disclose A communications back-channel for 
coordinating routing decisions, the communications back channel comprising: 

a plurality of routers [Ahuja, the number of routers, col 9 line 61]; 

a plurality of routing intelligence units, wherein each of the plurality of routing 
intelligence units includes software for controlling a distinct subset of the plurality of 
. routers [Masey, an intelligent routing and switching scheme, 0019], wherein each of the 
plurality of routing intelligence units further includes: 

one or more processes for controlling the distinct subset of routers [Ahuja, 
subset, col 10 line 18]; and 

one or more coordination processes for exchanging performance information 
among the plurality of routing intelligence units [Masey, exchange information, 0065]; 
and 
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a mesh directly coupling each of the plurality of routing intelligence units to the 
remaining routing intelligence units, the plurality of routing intelligence units 
programmed to exchange only performance information over the mesh [Masey, 
exchange information, 0065]. 



THIS ACTION IS MADE FINAL, Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Thong H. Vu whose telephone number is 571-272-3904. The examiner can 
normally be reached on 6:00-3:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew Caldwell can be reached on 571-272-3868. The fax phone number for the 
organization where this application or proceeding is assigned is 57 1 -273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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